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Although India and Israel differ dramatically in size, population, and
affluence, there are many important similarities. Each is the contempo-
rary vehicle of an old and resilient culture or civilization that expresses
a distinctive, influential, and enduring arrangement of the various fac-
ets of human experience.

Fach of these cultures underwent a prolonged colonial experience in
which its traditions were disrupted and subordinated to a hegemonic
European Christian culture;' each had an earlier experience with victo-
rious, expansive Islam;? each has reached an uneasy but flourishing ac-
commodation with the secular, scientific modernity of the West.* In
cach case this was achieved by a movement that embraced “Enlighten-
ment” values (Haskalah/Hindu renaissance) and in turn provoked a re-
coil from modernity to a rediscovery of tradition.* In each there is a
conflict between those with “modern” secular views of civil society and
those revivalists or fundamentalists who seek to restore an indigenous
religious socicty. The sccular nationalism that predominated in the
struggle for independence and the formation of the state is now coun-
tered by powerful tides of conservative reaction.’

In the course of their long histories, Hindu and Jewish cultures had
some contact, but each had been largely peripheral to the other; they
were not the major presences in each other’s arenas, but at most bit play-
ers. But now, in the new “global” setting at the turn of the new millen-
nium, there is a proliferation of new connections. Each has successfully
absorbed elements of the culture of the Christian West, which has sup-
plied the idiom of intensified global communications. Each is a major
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participant in the global scholarly/intellectual exchange. Each has re-
gained a political dimension and is now “represented” in the interna-
tional arena by a state situated at the contested frontiers of Islamic mili-
tancy.

India and Israel are both new nations with multi-ethnic populations.®
Each emerged as a nation-state in the first wave of de-colonization
through a partition process that reduced the presence of its largest mi-
nority and increased the preponderance of its largest religious group.’
Each has a Westminster-style parliamentary system—frequently popu-
Jated by a fragmented coalition government.® Each has a legal system
based on the British common law model (with an admixture of Ameri-
can-style constitutionalism, more in India, less in Israel) with many
lawyers and strong higher courts that are major players in conflicts
abouit the most fiercely controverted policy issues.’ Fach has a legal sys-
tem that incorporates in a truncated form traditions of all-encompass-
ing sacred law that, in their earlier forms at least, aspired to achieve
both holiness and spiritual progress.'” These truncated systems of sa-
cred law are present as “personal law.” In both India and Isracl, the
presence of these personal laws raises the question of reconciling their
distinctive religious legacy with a convergent world of “universal”
rights. Specifically, it involves reconciling claims for group integrity
with claims for individual fulfillment and gender equality.

Tn this essay, we compare the way the administration of personal law
systems reflects and shapes the social identities of religious communi-
ties within India and Israel. We also compare the way these personal law
regimes affect the roles, rights, and burdens of women. We examine the
evolution of personal law systems in India and Israel, and we focus on
the way these systems affect the religious and ethnic communities they
regulate.”

By systems or regimes of personal law, we refer to legal arrangements
for the application within a single polity of several bodies of law to dif-
ferent persons according to their religious or ethnic identity.'? Personal
law systems are designed to preserve to cach segment its own law." In
the last several centuries, the most prominent instances have been per-
sonal law regimes in the areas of family law (marriage, divorce, adop-
tion, maintenance), intergenerational transfer of property (succession,
inheritance, wills), and religious establishments (offices, premises, and
endowments)."* Such personal law typically co-exists with general ter-
ritorial law in criminal, administrative, and commercial matters.”’ On
occasion, some commercial or criminal rules may be included in per-
sonal law.'®

As the new millennium begins, many countries that maintain such
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personal law systems are under increasing pressure to abandon these
structures and adopt a universal set of rules and regulations that apply
to all citizens. According to Bassam Tibi, globalization and the twenti-
cth century’s technological revolution have projected the concepts of
fundamental human rights and freedom to even the most culturally tra-
ditional socicties.”” As a result, countries with personal law systems
experience a clash between two ideological perspectives. Opponents of
religiously based separate systems embrace a concept of universal hu-
man rights and freedom where “there is an urgent need for establish-
ing globally-shared legal frameworks on cross-cultural foundations.”"*
T'hose who favor maintaining personal law are suspicious of such (pri-
marily Western-based) concepts as human rights and freedom, and they
challenge the compatibility of human rights and freedom with their cul-
tural traditions."

We shall return to this conflict after we have examined the two dif-
ferent ways that personal law is institutionalized in India and Israel. Let
us begin by first turning to the personal law system of India.

India: Division between
Religious Communities

India and Israel represent very different systems of institutionalizing
personal law. In India, the British raj established a general territorial law
that operated in a common law style and was administered in a nation-
wide system of government courts.? Over time, through infusion of
common law and codification, the substantive law came to resemble its
British counterpart.?! At the same time, the British preserved enclaves
of personal law. The Bengal Regulation of 1772 provided that in suits
regarding inheritance, marriage, caste, and other usages and institu-
tions, the courts should apply “the laws of the Koran with regard to
Mohammedans, and those of the Shaster with respect to the Hindus.”?

Under the British, the personal laws of Hindus and Muslims were
administered in the regular courts by judges trained in, and familiar
with, the style of the common law.* Until about 1860, the courts had
attached to them “native law officers,” pandits and kazis, to advise them
on questions of Hindu and Muslim law respectively.”* To make the law
more uniform, certain, and accessible to British judges—as well as to
check the discretion of the law officers—the courts relied increasingly
on translations of texts, on digests and manuals, and on their own prece-
dents.?® In 1860, when the whole court system was rationalized and
unificd, the law officers were abolished and the judges took exclusive
charge of finding and applying the personal law.® These religious law
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systems werc now reduced to texts severed from the living systems of
administration and interpretation in which they were earlier embodied.
Refracted through the common law lenses of judges and lawyers, and
rigidified by the common law principle of precedent, there evolved dis-
tinctive bodies of Anglo-Hindu and Anglo-Muslim case law.”

These bodics of personal law were administered by the courts of
British India and (later) independent India. The Constitution of 1950
appears to envision the dissolution of the personal law system in favor
of a uniform civil code.? Article 44 dirccts the state to “endcavor to
secure for the citizens a uniform civil code throughout the territory of
India.” ;

After the Constitution came into force in 1950, the continued ad-
ministration of separate bodies of personal law for the various religious
communities was challenged as a violation of the right to equality guar-
anteed by the Constitution. The Indian courts upheld the continued va-
lidity of disparate personal law and the power of the state to create new
rules applicable to particular religious communities. The judges in the
leading case™—a Hindu and a Muslim, both distinguished legal schol-
ars as well as prominent secularists—were sanguine about the continued
existence of personal law, presumably in anticipation of its early re-
placement. The unwillingness, though, of the Muslim minority to re-
linquish the Shari’at (or the Anglo-Muslim amalgam administered in
its name) sidetracked plans for a uniform code. Instead, the reformist
forces within the Hindu community fashioned a major codification and
modification of Hindu law, ecnacting in 1955-56 a serics of statutes
known collectively as the Hindu Code.*! These acts modified the Anglo-
Hindu law in important ways. They abandoned the varna distinctions,
the indissolubility of marriage, the preference for the extended joint
family, and for inheritance by males only and by those who can confer
spiritual benefit.” In their place the new law emphasized the nuclear
family, introduced divorce, and endorsed the equality of varnas and
sexes. Very few rules remained with a specifically religious foundation.

The Hindu Code was in large measure tutelary;** it mirrored “the
values of [the] governing groups rather than those of . . . the congeries
of communities that make up Hinduism.”* While diluting if not effac-
ing the traditional dharmashastric basis of Hindu law, the Hindu Code
rearranged the relationship between the state and religious authorities.
It marked the acceptance of the Indian Parliament as a kind of central
legislative body for Hindus in matters of family and social life.% It dis-
carded the notion, prevalent during the British period, that govern-
ment had no mandatc or competence to redesign Hindu society.”’ In
contrast to earlier times when the absence of centralized governmental
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or ceclesiastical institutions rendered general or sweeping reforms im-
possible, the modern Indian state could now accomplish across-the-
board changes. .

While retaining the personal law system, independent India intro-
duced a note of voluntarism. The Special Marriage Act of 1872 had pro-
vided a code of general law under which couples could choose to marry
and divorce, but in order to utilize this option they had to affirm that
neither was a Christian, Jew, Hindu, or Muslim.” In effect they had to
renounce their religious and property relations with their families. In
1954, Parliament passed a new Special Marriage Act that eliminated the
onerous renunciatory costs of availing of civil marriage.”

India retains a system that governs certain family matters of Hindus,
Muslims, Parsees, and Christians by their respective religious laws.
There is also a set of religiously differentiated public laws regulating
religious endowments. While personal law in India covers issues of
adoption, succession, and religious institutions,” marriage and divorce
are the main focus of public attention. Twelve pieces of national legisla-
tion deal with particular issues of marriage and divorce for the various
religious groups in the country.*' ‘I'he administration of these personal
laws in India remains in the hands of statc judges.

We submit that India’s personal law system is not associated with
much conflict within the several religious communities. Political con-
flict in India over personal law appears more prevalent between, rather
than within, religious communities. This is not to say, however, that
intra-religious dissension is entirely absent in India. Debate about wom-
en’s rights in their respective personal law systems is present within the
Hindu, Christian, and Muslim communities. Many Hindu women who
champion equal rights for women support drastic reforms within (if not
a complete abandonment of ) Hindu personal law.** Many Indian Chris-
tian women, similarly, struggle and protest against the obstacles Chris-
tian personal law poses for women who seek divorce.* And there is a
series of feminist critiques of Muslim law’s treatment of women in di-
vorce and maintenance.*

This intra-religious conflict, however, is overshadowed by the ten-
sions between religious communities in India. Consider the current de-
bate over whether or not India should adopt a uniform civil code and
thereby abolish the various personal laws. Proponents of a uniform civil
code (who typically are Hindus) point to Articles 14 and 15% of the
Indian Constitution as well as to Article 44 as evidence that the “uni-
form civil code . . . [is] an ideal towards which the state should strive.”*
The Bharatiya Janata Party, the principal party in the ruling coalition
at present, has been a supporter of a uniform civil code over the past
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cight years. During the 1996 and 1998 national clection campaigns, the
BJP, according to some observers, even made the enactment of a uni-
form civil code a tenet in its platform.* (Since coming to power in the
spring of 1998, however, the BJP has not initiated any formal legislative
proposals to alter the existing personal law structure.*®)

On the other hand, opponents of a uniform civil code (typically
members of the minority religious communities) argue that the framers
respected the fact that various religious communities deeply identified
with their own personal laws and never intended for the country to im-
plement one set of rules and regulations for its diverse population.*’
Many also contend that if a uniform civil code were adopted, the new
laws would reflect the concerns of the majority Hindu population.™

Shah Bano

The fear that a uniform civil code would jeopardize the rights and in-
tegrity of minority rcligious communitics manifested itself dramati-
cally in responsc to the Indian Supreme Court’s best-known and argu-
ably most important decision on personal law—the now famous Shah
Bano casc.”

The story begins in 1975 with a Muslim woman, Shah Bano, who
after forty-three years of marriage found herself divorced by her hus-
band Mohammad Ahmed Khan.*? In accordance with Islamic law, the
divorce was performed by the procedure of talag—that is the husband
declaring (three times) that he ends the marriage.’} Shah Bano had been
a housewife who was financially dependent on her husband throughout
the duration of the marriage.* With the marriage now ended, Shah
Bano was left with no means to support herself. She sued her former
husband for not providing her with adequate maintenance after the di-
vorce under Section 125 of the Indian Code of Criminal Procedure.
Section 125 states that maintenance, up to a maximum of five hundred
rupees a month, must be provided for a former spouse who otherwise
would be destitute.”

Shah Bano filed her case in a lower court in the state of Madhya
Pradesh, where a magistrate ruled that her ex-husband was required to
pay a continual monthly maintenance payment of twenty-five rupees a
month (at that time about four American dollars).*® Shah Bano, dis-
heartened at the paltry amount awarded to her, appealed to the Madhya
Pradesh High Court, which in 1980 ruled that the payment should be
increased to approximately one-hundred eighty rupees.”” Following this
judgment, Mohammad Khan (a lawyer by profession) appealed to the
Indian Supreme Court, reiterating the argument he made in the lower
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courts: that because he satisfied Section 127 of the Indian Code of
Criminal Procedure, Section 125 did not apply to him. Section 127
states that Section 125 shall not apply where a divorced woman “has
received, whether before or after the date of the said order, the whole of
the sum which, under any customary or personal law, applicable to the
parties, was payable on such divorce.”*

Mohammad Khan contended that under Muslim personal law he
had paid the “whole” sum to Shah Bano, and that as a result, he owed
her no further payment.”® Because he had paid Shah Bano a dower
(mah) of three thousand rupees prior to their marriage as well as hav-
ing financially supported her for a three-month period after their di-
vorce (iddat), Mohammad Khan claimed that he was no longer obliged
to maintain his former wife.* Furthermore, Mohammad Khan disputed
an additional argument made by Shah Bano that the Qur’an required, at
the very least, that she receive a mataa, or a lump-sum payment made
by the divorcing husband signifying the end of the marriage.®! Accord-
ing to Mohammad Khan, maiaa payments had to be made only by those
who were considered pious in the eyes of Allah (muttageena). This was
a personal description he claimed did not apply to him.*

"I'he Supreme Court, in a bench comprised of Justices Chandrachud,
Desai, Venkataramiah, Chinnappa Reddy, and Misra, affirmed the Mad-
hya Pradesh High Court ruling and held that Mohammad Khan was
still responsible to his former wife for maintenance payments.* Justice
Chandrachud, writing for the Court, rejected Mohammad Khan’s in-
terpretation of Muslim personal law. Relying on its own research and
understanding of the Shari’at, the Court opined that the principles of
Islam, in fact, require that a husband not “discard his wife whenever he
chooses to do so,”** without first ensuring that she is financially secure.

The Supreme Court’s arrogation to itself of the power to ascertain
authentic Islamic law understandably elicited great anger within the
Muslim community.®® Among many Muslims, there was a perception
that the Shah Bano judgment marked the beginning of the end of Mus-
lim personal law in India.* Rather than judicially balancing the general
law against the personal law and then selecting the former as the basis
for its decision, the Supreme Court’s attempt to interpret the Shari at,
according to some observers, seemed to be a deliberate move to subvert
Muslim personal law in favor of the primarily Hindu-based Indian
Code of Criminal Procedure.”

Two earlier Supreme Court cases, involving facts similar to Shah
Bano, did not arouse the type of hostile reaction among Muslims that
was seen in 1985. In Bai Tahira v. Ali Husain Fissalli® and Fazlunbi v.
K. Khader Vali,*” the Court twice upheld the rights of divorced Muslim
women to receive maintenance for a period beyond iddat. Why was there
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no uproar by the Muslim community to cither of these decisions? Per-
haps the reason lies in the fact that the author of these two judgments,
Justice Krishna Iyer, judiciously weighed the personal law against Sec-
tion 127 of the Code of Criminal Procedure to arrive at decisions that
appear to have been accepted and respected by the opposing parties. As
Madhu Kishwar notes, Krishna Iyer resists making any normative judg-
ment about the Skari’at, and in fact, “not once in the Bai Tahira judge-
ment does he even mention the word ‘Muslim.””” :

Following the Shah Bano decision, the Muslim lobby forced Prime
Minister Rajiv Gandhi to push through the Muslim Women’s Protec-
tion Act of 1986 which overturned the Court’s decision and reinstated
Muslim law, at least as previously understood.”’ Not surprisingly, “Ra-
jiv’s Law” further aggravated the conflict between many Hindus and
Muslims over whether or not the country should impose a uniform civil
code for all Indian citizens.”? In fact, just recently the Bombay High
Court ruled that “Rajiv’s Law” actually entitles a divorced Muslim
woman to maintenance payments for her “entire future.”” Some ob-
servers predict that this Bombay judgment will rekindle the types of
tensions between Hindus and Muslims similar to those seen after the
1985 Shah Bano decision.™

There are other examples of inter-religious tensions over personal
law questions as well. For example, Indian Parsees arguc that without
separate personal law systems, the result would be a uniform civil code
that would incvitably reflect mainly Hindu interests.”® Many Christians
also fear that their status and autonomy as a minority community may
be in jeopardy without separate personal laws.” Christians in the state
of Kerala are cspecially sensitive to this issue, as indicated by their re-
action to a 1986 decision by the Supreme Court. In Mary Roy v. State
of Kerala, the Court held that a 1916 statute known as the Travancore-
Cochin Christian Succession Act violated women’s constitutional rights
to inherit property.” Christian protesters attacked this ruling as part of
an effort to undermine a legitimate minority community.’® Arguably, the
current wave of violence against Christians may deepen this commu-
nity’s worries that without established personal laws their constitution-
ally recognized status might eventually fade, and that they may losc
their identity as well as their ability to practice their religion freely.”

India: The “Second” Set of Personal
Laws—Affirmative Action Benefits

In addition to its “traditional” personal law, India has a new body of
rules which are a cousin to the personal laws and are also applied on the
basis of personal identity; we might call this India’s “second” system of
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personal law. Since independence, India has pursued a wide array of
policies of preferential treatment intended to benefit disadvantaged
caste and tribal groups.® These policies of “compensatory discrimina-
tion” include legislative set-asides, reserved places in government ser-
vices, reserved educational admissions, scholarships, and other spe-
cial benefits.?! These benefits are for groups traditionally considered as
“untouchables,” who are classified as Scheduled Castes, and for tribal
groups categorized as Scheduled Tribes. They constitute, respectively,
some 15 percent and 7 percent of the population.®? An even larger set of
groups designated as Other Backward Classes (OBCs) are included
within some of the reservation and benefit schemes; the vast bulk of
these potential beneficiaries are Hindus.®

In the area of this “second” personal law, there is conflict on two lev-
els. First, at the collective level, there is controversy over which groups
are entitled to enjoy such benefits. Although the main contours of com-
pensatory discrimination policies are determined by legislators, their
decisions about which groups will be included as beneficiarics have fre-
quently been reviewed by the courts, who have developed a jurispru-
dence of group standing and boundaries that draws on the jurisprudence
of the personal law.™

Since its founding, the Supreme Court has been active in defining

which groups qualify as OBCs. In Venkataramana v. State of Madras,¥

the Court ruled that underprivileged caste groups could be considered
within the OBC category. In Balaji v. State of Mysore,* the Court, while
condemning the use of caste as a means of classification for state reser-
vations, nevertheless upheld the legislature’s method of categorization
on the basis of caste identity. Other cases from this period also demon-
strate the Court’s willingness to shape the parameters of the OBC cate-
gory. In Chitralekha v. State of Mysore,*" the Court reaffirmed the cen-
tral tenet of Balaji, but qualified that decision by stating that factors
apart from caste also must be considered.

The Supreme Court, more recently, has continued to maintain a
similar approach. In a landmark 1992 decision (/ndra Sawhney v. Union
of India), the Court upheld the central government’s response to the
Mandal Commission report. The Mandal Commission was established
by the Janata Party-led government following the defeat of Indira Gan-
dhi’s Congress Party in 1977. The purpose of the Commission, led by
a retired civil servant named B. P. Mandal, was to ascertain which
groups should be deemed backward classes and how to improve their
socio-economic conditions.®® In 1980, the Commission issued its report,
in which it proposed affirmative action programs for a majority of In-
dia’s population on the basis of their membership in lower castes. It
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called for the reservation of 27 percent of central government positions
as well as seats in higher educational institutions for members of these
groups.”

After a decade of lying dormant, the Commission’s report was re-
vived by Prime Minister V. P. Singh in 1990. In attempting to imple-
ment the report, Singh faced strong opposition both at the government
and grassroots levels.” In response to a constitutional challenge to the
government’s implementation of the Mandal Commission report, the
Supreme Court in 1992 ruled, in a nearly three-hundred-page opinion,
that the state indeed had the prerogative to set aside government posts
and cducational scats on the basis of a group’s caste status, so long as
other factors were considered as well.”! The Court ruled that Article 16
(4) provides the state with constitutional authority to continue pursuing
compensatory discrimination schemes.”

Affirmative action benefits, thus, can be conferred on the basis of
membership in designated groups. But courts are also confronted with
cases where they must decide which individuals are members of the des-
ignated groups and therefore cligible for preferences. In these cases,
judges face determinations of individual identity that closely resemble
the questions of identity implicated in the administration of the per-
sonal law. For example, there has been an ongoing question over
whether or not “untouchable” Hindus (dalits) who convert to Christian-
ity should continue to qualify for compensatory discrimination
benefits.”® The courts have ruled fairly consistently that converts cannot
claim such benefits.” “The general rule, is conversion [by an individual]
operates as an expulsion from the caste. . . . [A] convert ceases to have
any caste™” and thereby any grounds to claim compensatory discrimi-
nation benefits. The difficulty these “Christian dalits” have in obtain-
ing benefits is particularly troubling for leaders in the Indian Christian
community. As Dr. Godfrey Shiri, associate director of the Christian
Institute for the Study of Religion and Socicty (CISRS), notes, “just
because these dalits are now Christians docs not mean their socio-cco-
nomic status has improved.””

In an interesting elaboration on the conversion theme, however, the
Supreme Court has ruled that converts to Christianity who reconvert
back to Hinduism may qualify for compensatory discrimination bene-
fits upon acceptance by that group.” Where an individual who other-
wise would not qualify for compensatory discrimination benefits mar-
ries into a lower caste that is eligible for such preferences, the courts
have ruled that sometimes (but not always) membership in the lower-
caste group may be acquired by acceptance by the group.”® Where an
otherwise ineligible individual is adopted into a family that qualifies for
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benefits, however, the courts have considered other factors, including
the adoptee’s lifestyle prior to being adopted, instead of whether or not
there is community acceptance.

In 1996, the Supreme Court ruled that when an individual who en-
joyed an “advantageous start in life” as a member of a “forward group”
converts, marries, or is adopted into a group eligible for reservations,
that individual docs not become cligible for the benefits to which mem-
bers of the group are cntitled.""”

[w]hen a member is transplanted into the Dalits, Tribes and OBCs,
he/she must of necessity also undergo same handicaps, be subject
to the same disabilities, disadvantages, indignities or sufferings so
as to entitle the candidate to avail the facility of reservation. A
candidate who had the advantagcous start in life being born in for-
ward caste and had march of advantageous life but is transplanted
in backward caste by adoption, marriage or conversion does not
become cligible to the benefit of reservation.'

Judicial decisions about personal identity in the area of compensatory
discrimination are influenced by, although do not necessarily conform
to, the doctrines that prevail in the traditional personal law. Clearly, the
“second personal law” in India remains highly salient and is slated to
grow as affirmative action policies become more nuanced and more con-
tested.'”

Personal Law in Israel: Division within
Religious Communities

In spite of this “second” personal law, most of the conflict over tradi-
tional personal laws in India is between religious communities. By con-
trast, conflict over the application of personal law in Israel occurs
mainly within the majority religious community. Israel is a curious de-
mocracy. On the one hand, it was founded in order to be the national
homeland of the Jewish people.'® Judaism is not a state religion, but the
state recognizes a special relation to it. As Martin Edelman observes,
“religion in Isracl is virtually synonymous with [Judaism, in particular]
Orthodox Judaism.”'” On the other hand, Israel prides itself on treat-
ing all religious communities in a fair and equitable manner. While
some 80 percent of the population is Jewish,'” the state attempts ac-
tively to protect the religious freedom of the nearly one million non-
Jewish Israeli citizens.'”

In comparison to India, Israel exemplifies an entirely different system
of administering personal law. The Israeli personal law structure de-
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scends from the millet system of the Ottoman Empire.'"” Under the mil-
let system, each of the communities in the Empire—such as the Greek,
Armenian, Jewish, Muslim, and Druze communities—had its own set
of courts.'”™ These courts were staffed by scholars of religious law who
were empowered to apply their Taw to the respective communitics. In
instances of inter-communal conflict, matters were relegated to govern-
ment courts. Since Islam was “the official religion of the Ottoman Em-
pire,”'"” it was not uncommon for thesc courts to apply the Shari'at.
The millet system conferred on the rabbinical courts full authority over
all disputes among Jews,""” including marriage and divorce, as well as
maintenance, inheritance (succession), guardianship, legitimation, in-
competency, adoption, and burial.""

With the arrival of the British Mandate, the rabbinical courts saw
their jurisdictional authority shrink. ‘The British administration of man-
datory Palestine (1918-1948) established government courts (again in
the common law style), but rctained the millet system in matters of
marriage, divorce, alimony, and succession.''? Each of the religious com-
munities had a court staffed by religious authorities who applied their
respective religious laws.

When Israel achieved independence in 1948, there was a further
transformation of the millet system. In a deal, known as the “status
quo” agreement, struck between the sccular Zionist government of
David Ben Gurion and the religious partics of the time, it was agreed
that the government would maintain ‘the existing patterns of publicly
enforeed religious observance and recognition of religious authority.'?
The Israeli government, specifically, opted to maintain the general sys-
tem of allowing religious groups to retain their respective religious laws
to govern certain matters relating to the family. Later, in 1953, the
status quo agreement was narrowed by the Knesset; rabbinical courts
retained a monopoly only to regulate marriages and divorces.'*

The present situation in Israel is that some questions within the “tra-
ditional” ambit of personal law are determined by religious judicial in-
stitutions while others are determined by state judicial institutions.
This legal division does not ameliorate the social division within the
Jewish population, for many Orthodox Jews believe that all personal law
matters should be handled by rabbinical courts, while secularists and
non-Orthodox Jews resent being subject to any Orthodox rabbinical
control, particularly in matters of vital concern such as marriage and
divorce."?

All Jews—regardless of whether or not they are Orthodox—fall un-
der the jurisdiction of the rabbinical courts in matters of marriage
and divorce."'® In matters of marriage and divorce, there is no civil



Marc Galanter and Jayanth Krishnan

282

law for Israeli Jews.!”” Jews wishing to marry in Israel must seek the
approval of the rabbinical courts that apply Jewish religious law, or
Halachah.""® Some observers note that since 1947 the rabbinical courts
have interpreted the Halachah more strictly than before the creation of
the state.!”

What specifically is it about adhering to the Halachah and the author-
ity of rabbinical courts that many non-Orthodox Jews find so objection-
able? For one thing, in order for Jews to be married in Israel, the rab-
binical courts must find that both the man and the woman are, in fact,
Jews. The rabbinical courts thus prohibit marriage between a Jew and a
non-Jew.'” In order to be deemed a Jew, the individual must prove that
he or she is a child of a Jewish mother, or that he or she was converted
in a ceremony recognized by the rabbinical court.'”! Oftentimes, how-
cver, proving that an individual’s mother was Jewish or sceuring agree-
ment that a conversion conformed to the Halachah is not so simple a
task.'?

The rabbinical courts also bar mamzerim (Jews born of adulter-
ous unions) from marrying Jews other than other mamzerim.'® Jewish
couples whose marriage ends without the approval of the rabbinical
court are forbidden to re-marry. Jewish women who commit adultery are
not permitted to divoree and marry the individual with whom they are
having the adulterous relationship. Jewish law forbids kohanim from
marrying divorcées.'?* :

The imposition of such marital restrictions by the rabbinical courts
pushes many Israeli Jews to marry outside the country. (Valid marriages
performed outside Israel are recognized as legitimate by the Israeli gov-
ernment according to principles of private international law.') Obvi-
ously, traveling abroad for marriage entails considerable trouble and ex-
pense. Much of the non-Orthodox community holds the rabbinical
courts in contempt for causing them to incur such problems.

The hostility the non-Orthodox feel is not confined to the rabbinical
courts wielding such power over Jewish marriages; the non-Orthodox
are quite angry because these courts also control the process of di-
vorce.'” While divorce is allowable by Jewish law, rabbinical courts
strongly favor preserving marriages. As observers note, contemporary
rabbinical courts allow women to obtain divorces on many more grounds
than in previous times.'”” But in form, the divorce is achieved only when
the husband renounces the wife by delivering to her (under the super-
vision of a bet din, or rabbinical court) a get (divorce decree).'”® Rabbini-
cal courts insist that the husband actually deliver a ges to his wife in
order to finalize a divorce.”” Where a wife receives approval from the
rabbinical courts to divorce her husband, but the husband refuses to
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grant a get, the rabbinical courts will not decree a divorce. Under Israeli
state law, the wife may ask the Attorncy General to demand that the
husband appear in front of (statc) district court to explain why he re-
fuses to grant the get.'¥ If the district court is dissatisfied with the hus-
band’s response, it can order the husband jailed until he delivers the
divorce decree to the wife.'”! Sometimes the district court declines to
jail the husband, and even if the husband is jailed, a get might still not
be issued to the wife.!*? What results, then, is that the wife is left to live
her life as an agunah (literally a “tied” woman). She cannot re-marry
under Jewish law,'* and if she were to do so under some other legal
provision (say by obtaining a foreign civil divorce recognized in Israel),
her children would be deemed mamzerim by the rabbinical courts. In
light of these problems, it is not surprising that sentiment for revamp-
ing marriage and divoree laws exists in the non-Orthodox community
within Israel.

The fact that Orthodox rabbinical courts possess the authority to de-
cide “who is a Jew” for the purposes of marriage, as well “who may di-
voree,” provides this religious institution with the capacity to shape the
social identities of many Israclis. Individuals who have always thought
of themselves as Jewish may learn that, in the cyes of the dayyanim,'
they are actually not Jews. Women, likewise, who wish to end a marriage
but are unable to do so are disabled from re-marrying or starting new
familics.'”

The rabbinical courts are not the only legal institution that affects
Jewish identity in Israel. State courts, too, play an important and, ac-
cording to many in the Orthodox community, a damaging role in many
aspects of Jewish life. As previously stated, prior to the creation of the
state, the personal law jurisdiction included a number of matters in ad-
dition to marriage and divorce. For centuries these matters, and matters
more generally relating to Jewish identity, were within the domain of
the rabbis. But as Martin Edelman notes, since 1953 the state has re-
duced the jurisdiction of the rabbinical courts and allowed non-religious
state courts to decide on many of these “personal laws” as well as on
laws that more broadly affect “who is a Jew.”'* Those within the reli-
gious community sce both types of involvement by state courts as a vio-
lation of the “status quo” agreement, and as contributing toward the
further division of the Jewish people.

The encroachment by state courts upon the “turf” of rabbinical
courts dates back to the 1960s. In the famous Brother Daniel case,' the
Isracli Supreme Court decided in 1962 that it, not the rabbinate, would
dictate who could qualify as a Jew for purposes of the country’s “Law
of Return.”"™ “Who is a Jew?” thus was decided by a state, not reli-
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gious, institution. Determinations of Jewish identity for application of
public law resemble the “second personal law” of group identity that has
arisen in the Indian setting.

In theory, “[i]n both its appellate and general equity capacities, the
Supreme Court of Israel can consider matters relating to the various
religious court systems only with regard to the jurisdiction of those
courts to resolve a particular matter.”'” Nevertheless, the Supreme
Court continues to venture into legal terrain that many within the Or-
thodox community believe is beyond the Court’s domain. In early 1999,
the Court was sharply attacked by ultra-Orthodox Jews who were upset
not only with the Court’s intervention in matters relating to marriage
and divorce, but also with its involvement in other “second personal
law” questions of Jewish identity."" The ultra-Orthodox were particu-
larly angered by seventeen recent decisions that, in their view, under-
mined Judaism."* Since the Court is rarely subject to public challenge,
the recent attacks on the Court by the ultra-Orthodox have been of
grave concern to many in the government.

The tension between the Orthodox and non-Orthodox communities
in Israel is a complicated issue. One thing, though, is certain: each side
believes that the other is contributing to the “decay”'* of Jewish so-
ciety. The internal conflict is mirrored in the dual legal system within
the country, in which certain questions of personal law and Jewish iden-
tity arc decided by religious courts while others are decided by state
courts. Abolishing this dual system would further anger and alicnate
the Orthodox side. Many Muslims and Christians would also oppose
such a change. Fven if it were politically feasible, which it is not at the
moment, further abridgment of the power of the rabbinical courts is
fraught with danger to the alrcady strained fabric of civil life in Isracl.

We have described how two personal law systems operate within two
different religiously plural societies. We note six major differences that
exist between the Indian and Israeli situations.

First, there is a difference in the location of the personal law courts.
In Israel, personal laws are administered by qualified religious special-
ists in courts that arc part of, or attached to, religious institutions.
By contrast, in India, personal law is applied by common-law-trained
judges in the regular state courts.

Sccond, both the Indian Supreme Court and the Israeli Supreme
Court (especially in its capacity as the High Court of Justice) have in-
tervened actively in human rights and public interest cases.'” While the
Supreme Court of India has been quite active in advancing the rights of
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many sorts of public interest claimants,' Indian judicial activism has

not, with rare exceptions, addressed questions of personal law. In Israel,
on the other hand, the personal law area has been an important site of
judicial activism.'"

Third, each country’s personal law system contributes to different
lines of conflict. In Israel, the rabbinical courts lend themselves to mo-
nopolistic control by more traditional clements unrepresentative of the
wider Jewish community and are bitterly resented and resisted by a
large segment of their constituents. In response, the rabbinate and its
backers adopt a more rigidly orthodox stance and resist more adamantly
any alteration of their status vis-a-vis the state.

By contrast, India’s state-applied personal law system seems more
resistant to traditionalizing elements and less provocative of conflict, at
least among the Hindu population. The rise of the “second” personal
law adds an element of conflict within the majority Hindu community,
but this type of conflict remains overshadowed by the conflict between
the country’s differing rcligious communities.

A fourth major difference is the salience of the determination of
membership in the majority community. In India, there is a general
willingness on the part of Hindus to be expansive and inclusive; there
is a lack of interest among Hindus in defining the details or boundaries
of membership. In Tsracl, on the other hand, “who is a Jew” and who
gets to decide who is a Jew are major foci of polarizing controversy.

This contrast is reflected in a fifth major difference regarding the
way in which the majority religious law is scen to inform the character
of the state. Although India has a sizable Tlindu nationalist movement,
there is no evident support for the restoration of traditional Hindu
Jaw."*® Indeed, Hindu nationalists proposc abolishing separate personal
Jaws in favor of a general uniform law in matters relating to the family
—and thus dissolving “FHindu law” as a living legal category. Although
this position is asserted aggressively toward Muslims, it also amounts to
an assertion that Hindu identity can be vouchsafed through the vehicle
of the Indian state without specifically embracing the dharmashasira or
empowering its exponents. »

In Israel there is certainly disagreement over “who is a Jew,” “who
should decide whether or not an individual is a Jew,” and “how much of
a role Judaism should play in the Isracli state.”” But there is a general
sentiment among the public that Isracl should always remain the exclu-
sive homeland of the Jewish people, that the state should be infused
with a distinctive Jewish character, and that the Jewish law should be
maintained and promoted by the state. As Martin Edelman puts it, “the

” o«
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controversy is about the way the status quo agreement is implemented,
not about the basic arrangement itself.”'¥

A final difference relates to the types of human rights and freedoms
Indians and Tsraclis enjoy vis-i-vis their respective personal law sys-
tems. Both personal law systems offer their constituents what we might
call a “comfortable shoe” brand of freedom. They are presented with a
single, inalterable set of legal rules, but onc that is an cxpression of a
valued religious identity. For many or most of their constituents, the
opportunity to have these doctrines and principles applied to them is
embraced as valuable in itself. In both India and Israel, substantial
populations uncomplainingly accept this personal law regime as giving
them freedom to live as they wish. But personal law systems also may
offer another sort of freedom by offering their constituents choices
among alternative sets of rules. For instance, Indians can, in some cir-
cumstances, choose between religious-based marriage law and the law

provided by the Special Marriage Act. This “menu” type of freedom is

less available to citizens of Israel, where there is no escape from the legal
monopoly of the various religious communities.'*

Some scholars have proposed that one way to solve the tension be-
tween a system of personal laws and a democracy committed to equality
is to introduce or enlarge the voluntary element in the personal law.'"
But by adding this menu feature, the state would elevate individual
autonomy over group identity."® For many Muslims in India and for Or-
thodox Jews in Israel, expanding or introducing a system of voluntcer-
ism would shatter the sense that obligatory religious law is the defining
feature of their collective sense of being. These groups view mandatory
personal law as crucial for maintaining group identity, solidarity, and a
continued existence. Thus the “comfortable shoe” and “menu” free-
doms represent incompatible principles of human freedom. So, for most
Indian Muslims and for Orthodox Jews in Israel, personal law trumps

claims based on individual autonomy, while for most Hindus and non-

Orthodox Jews (both of whom are the majority groups in their respec-
tive socictics), these autonomy claims trump personal law.

We started with the notion that India and Israel represented distinct
styles of administering personal law. We do not wish to suggest that
such styles are unchanging and fated forever to run in parallel without
any convergence. The career of the personal law in our two countries
suggests otherwise. Although secularism, formally enshrined as an ele-
ment of the Indian state, has been under attack from many quarters,''
there is at least a slight leaning toward dissolution of the personal law
system in favor of uniform territorial law, together with a “seculariza-
tion” or de-sacralization of the law of the largest community, and there

Personal Law Systems and Religious Conflict

287

is no indication of any inclination to devolve the administration of per-
sonal law to the religious communities. In Israel, we see movement,
fiercely resisted, from administration by religious authorities to ad-
ministration by the state and a more pronounced movement toward
more state supervision of what remains within the ambit of the religious
courts (at least the Jewish ones). Like India, Isracl seems to be moving
in the direction of sccularization or de-sacralization.

We may gain some perspective on these shifts from consideration of
India’s twin, Pakistan, which started in 1947 with the same personal
law regime as India’s. Pakistan’s divergence from India flows from a
characteristic that it shares with Israel. Pakistan and Israel are the only
post-colonial new nations that were established to be religious home-
lands, respectively for the Muslims of the subcontinent' and for the
Jews of the world. (In each case less than half of the group actually lives
in the homeland.) Each nationalist movement put forth claims in the
name of a religion that cmphasizes the legal ordering of social life.'s} Yet
in each case the state was founded by secular modernizers and at first
regarded askance by traditional religious formations.!** In Israel, the
founders reconciled themselves to incorporating religious law and its
traditional expositors in some sectors, but the scope of religious courts
has been narrowed by the state and its courts. In Pakistan, unlike Israel,
we see movement in the opposite direction—from state-administered
personal law toward an expanded guidance of personal law and of public
law by traditional religious expositors.

Why has Pakistan moved toward de-secularization and sacralization
of public life, while Israel and India have moved in the opposite direc-
tion? The contrast between Israel and Pakistan is stark: in Israel the
majority of Jews are comfortable with modernity and want to confine
religion to a restricted sphere of operation. The minority that wants to
preserve or intensify religious control has a disproportionate say due to
the electoral system in which cohesive minorities can demand conces-
sions as coalition partners. In India, even with a “Hindu nationalist”
government, we sec no push for Hinduization of the law; indeed we see
an undiminished willingness to attenuate further the connection of
Hinduism, in its dharmashastric sense, with the law. In Pakistan, on the
other hand, those who would separate religion from public life are a
minority; the mainstream of politics has generated mass support for Is-
lamicization and stifled opposition to it."** Why does India resemble Is-
racl rather than Pakistan in turning away from the sacralization of per-
sonal law? Furthermore, how do we explain why the majority group in
Pakistan resembles the insecure minorities we find in Israel and India?
We leave these questions for another day.
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